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GRAVES, JUSTICE, FOR THE COURT:

¶1. Husband and wife were married, and a child was born to the marriage five months

later.  The couple separated, and the husband sued for divorce years later, after he had

assumed the primary child-rearing responsibilities at the wife’s request.  Husband sought

custody of the child because of the wife’s drug use.  On the day the trial for divorce was

scheduled to start, the wife told the chancellor in chambers there was a strong possibility the

husband was not the child’s biological father.  Subsequent blood testing excluded the

husband from being the child’s biological father.  The chancellor, however, found the

husband to be the child’s “father-in-fact” through judicial adoption and through judicial



  Due to the sensitive nature of this case, we have assigned pseudonyms to the parties1

and the minor child in this case.
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estoppel, awarded him physical custody of the child, and required the wife to pay child

support to the husband.  The wife now appeals the chancellor’s ruling.

FACTUAL AND PROCEDURAL HISTORY

¶2. Tom Morgan (Tom) and Jane Morgan (Jane) were married in Tunica County on

January 6, 1996, and a daughter, Catherine, was born of the marriage on June 21, 1996.1

Tom and Jane finally separated on September 5, 1998, and Tom later filed a Complaint for

Divorce and Other Relief on December 11, 2001.  Tom alleged that Jane was guilty of cruel

and inhuman treatment, adultery, habitual and excessive drug abuse, and also pleaded

irreconcilable differences as grounds for divorce.  Tom also sought temporary and permanent

custody of Catherine and child support from Jane.

¶3. The chancellor held a hearing on December 12, 2001, and entered a temporary order

which alternated custody of Catherine between Tom and Jane every two weeks.  Tom later

filed a motion on June 21, 2002, for a hearing and a preliminary injunction against Jane,

seeking that her visitation with Catherine be under strict supervision by the court.  Jane’s

counsel, Curt Crowley, filed a motion for a continuance on June 27, 2002, based on a conflict

in his schedule, and further informed the court of his intent to withdraw from his

representation of Jane.

¶4. Tom’s motion came before the chancellor at a hearing on July 17, 2002.  Joe Morgan

Wilson entered an appearance as Jane’s attorney at this hearing, replacing Crowley as

counsel.  Testimony regarding Jane’s drug use was introduced during this hearing, and the
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chancellor issued a temporary order which awarded custody of Catherine to Tom, with Jane

receiving visitation every other weekend.  The chancellor also admonished Jane to get help

for her drug use and ordered both parties to refrain from using any alcohol or illicit drugs

while Catherine was in either party’s physical custody.  This order was to remain in place

until a permanent order could be entered pursuant to a trial.

¶5. The divorce action was set for trial before the chancellor on October 28, 2002.  Jane

finally filed her Answer to Tom’s Complaint for Divorce and asserted a Counter Complaint

on that date.  She admitted all of the allegations in Tom’s complaint, which included

assertions that Catherine was a child born to the marriage, that Tom should retain temporary

custody of Catherine until this matter was finally adjudicated, that Tom should get permanent

custody of Catherine, and that Tom should receive a reasonable amount of support and

maintenance for Catherine.  In Jane’s Counter Complaint for Divorce, she asserted that

Catherine was born of the marriage on June 21, 1996, she (Jane) should be awarded

“paramount care, custody, and control of” Catherine, and Tom should have to pay her child

support.  Tom and Jane both signed an affidavit on October 28, 2002, indicating that they had

agreed to an irreconcilable differences divorce and consented to have the court decide all

issues concerning property settlement and child custody, maintenance, and visitation.

¶6. Before Tom began his case-in-chief on October 28, 2002, Jane informed her counsel

that Tom might not be Catherine’s natural father.  This issue was brought ore tenus before

the chancellor in chambers, and the chancellor instructed that this information should not be

made known to anyone else, especially Catherine.  At the trial on October 28, Tom
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introduced testimony of Jane’s drug abuse, the less-than-ideal living conditions that

Catherine was subjected to when in Jane’s care, and the lack of stability in Jane’s life to

support his argument that it was in Catherine’s best interests to be in his care and custody.

Jane’s counsel sought to refute the allegation that Tom was more suitable to retain primary

custody of Catherine by pointing out that Tom had previously had a problem with alcohol

and by showing that Tom’s current sexual relationship with Kim Swindoll was adulterous,

as Tom was still legally married to Jane at that time.  At the conclusion of testimony on that

day, the chancellor recessed the trial until November 19th.

¶7. Jane subsequently filed a Petition Requesting Blood Test and Other Relief on

November 19, 2002.  The chancellor entered an order on December 4, 2002, directing the

parties to brief the legal issues concerning whether he could or should grant Jane’s request

for blood testing.  The parties ultimately agreed to have a blood test done, and the chancellor

signed an Agreed Order for Paternity Testing on January 29, 2003.  The chancellor also held

a closed hearing that same day, with only the parties and their attorneys present.  At the end

of the hearing, the chancellor presented Jane with two options in light of the paternity test

which excluded Tom as the natural father.  One option was to completely cut Tom out of

Catherine’s life by declaring that he had no parental rights; the other option was to continue

to hold Tom out as Catherine’s father and treat him no differently than if he were in fact

Catherine’s biological father.  He did not require Jane to state which option she preferred at

that time, but rather, admonished her to think long and hard about the implications of her
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decision.  He also admonished the parties to work out and agree to a revised temporary

custody order before the next hearing date.

¶8. In light of the January 29th hearing, Jane filed a Petition to Modify Former Temporary

Order on February 18, 2003, seeking to have the prior temporary order of December 12,

2001, reinstated, which gave Tom and Jane sole physical custody of Catherine on an

alternating two-week basis.  Two days later, Jane filed a Petition Requesting Termination of

Rights.  In her petition, Jane asserted that she had attempted to negotiate a modified custody

arrangement that was agreeable to Tom, that Tom insisted on retaining “paramount physical

custody” of Catherine even though he was not her biological father, and that she wanted the

court to terminate all of Tom’s parental rights.

¶9. The chancellor held a hearing on March 25, 2003, on Jane’s petition to terminate

Tom’s parental rights.  In addition to both parties introducing testimony to show that each

should be the proper custodian of Catherine, Nick Harrison, the man that Jane now asserts

is Catherine’s biological father, came forth to testify.  Harrison testified that he did not recall

having sexual relations with Jane during the Fall of 1995, when Catherine would have been

conceived, though he did admit to having sex with Jane after Catherine was born.  This

testimony ran counter to Jane’s assertions at a prior hearing that she had sex with Harrison

during the time period of Catherine’s conception.  Harrison also testified that he had no plans

to determine if he was Catherine’s biological father (largely because he did not think he was

her father), he had not established any kind of relationship with Catherine, and he had no

plans on developing a relationship with Catherine even if he were determined to be her
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biological father.  At the end of the hearing, the chancellor ruled that, under the facts

presented to him, Tom Morgan would continue to be recognized as Catherine’s “father in

fact - - either equitably through judicial adoption of some sort, or through judicial estoppel

on the part of anyone complaining about it.”  His ruling was a “best interest of the child”

determination based on Tom’s prior relationship with Catherine, the fact that the putative

father neither wanted to be adjudicated as Catherine’s father nor pursue any relationship with

her, and the fact that “there’s nobody else in the wings, standing, clamoring to be a father to

this child.”  The chancellor also provided Jane with more visitation rights, required her to

submit to additional drug testing, and indicated that he would make his ultimate custody

ruling at the next hearing.

¶10. The final hearing as to custody of Catherine was held on June 24, 2003.  Both Tom

and Jane testified that visitation was going more smoothly than at the time of the previous

hearing, they were communicating better now, and Catherine seemed to have adjusted well

to the current visitation schedule.  Tom admitted that Jane had made great improvements in

her personal life and that he did not have as much concern about Catherine being around Jane

as he did previously.  Tom even admitted that he did not require Jane to submit to additional

drug testing ordered by the court because of his belief that she was “doing a lot better.”  Jane

testified that she had found stable employment, she was completely drug-free, and she had

made a complete lifestyle change from when she was using drugs.  However, both Tom and

Jane maintained that they should be the primary caregiver for Catherine.  At the end of the

hearing, the chancellor remarked about the significant changes in the cooperation and attitude



  Tom’s counsel signed the decree as being in agreement to its form, but Jane’s2

counsel did not sign as agreeing to the form of the decree.

  The order awarded Jane eight weeks of visitation during the summer, weekend3

visitation every other weekend, visitation on Thanksgiving every other year, roughly one
week of visitation during Christmas holidays, visitation on Mother’s Day, and other
visitation upon agreement of the parties.
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of the parties and about Jane’s abstention from drugs.  Though he praised Jane’s progress,

the chancellor still expressed concern over the possibility that Jane could resume drug use

and noted that this concern was driving the entire custody issue.  The chancellor requested

that the parties submit an order with a proposed custodial plan and admonished them to

attempt to reach a “middle of the road” agreement that gave both parties significant time with

Catherine.

¶11. The chancellor signed a Decree for Divorce, submitted to him by Tom’s counsel, on

September 26, 2003, nunc pro tunc for June 24, 2003.   The decree named Tom as2

Catherine’s “father-in-fact,” awarded the parties joint legal custody of Catherine, awarded

Tom sole physical custody of Catherine, awarded Jane “reasonable and full visitation,”3

ordered Jane to pay $240 per month in child support, ordered Jane to add Catherine to her

medical insurance policy that was provided to her through her employment, ordered each

party to pay one half of Jane’s schooling at Tunica Institute of Learning (T.I.L.), and required

Jane to submit to random drug testing twice a year upon written notice by Tom. 

¶12. Jane filed a Motion for New Trial on October 7, 2003.  In the motion, Jane alleged

that there were several errors in the court’s decree that ran counter to prior testimony and the

chancellor’s instructions at the final hearing. She also filed a Request for Findings of Facts
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and Conclusions of Law because the Decree for Divorce made no specific findings under the

Albright factors. The chancellor issued a Revised Decree for Divorce and denied Jane’s

motion for a new trial, both of which were entered on May 17, 2004.  The revised decree

added findings of fact and conclusions of law, yet the disposition of the decree remained the

same as the first Decree for Divorce.  Jane later filed an Amended Motion for New Trial

and/or Amendment of Judgment, which was denied.  Jane timely filed her notice of appeal

on February 3, 2005.  On appeal, Jane alleges the trial court erred by: (1) establishing the

doctrine of equitable fatherhood in Mississippi law, (2)  not doing an on-the-record analysis

of the Albright factors, (3) wrongfully choosing one Albright factor over the others to find

fault with the appellant, (4) misapplying various sections of the Albright factors, and (5)

awarding two hundred forty dollars per month child support, health insurance, and one half

the cost of private school tuition.

DISCUSSION

¶13. This Court conducts a limited review in child custody cases, and “[a] chancellor must

be manifestly wrong, clearly erroneous, or apply an erroneous legal standard in order for this

Court to reverse.” Johnson v. Gray, 859 So. 2d 1006, 1012 (Miss. 2003).

I. Equitable Fatherhood Doctrine.

¶14. Jane argues that the trial court erred in ruling that the doctrine of equitable fatherhood,

previously unknown in this state, is applicable to the present case and in using this doctrine

as his basis for awarding physical custody of Catherine to Tom.  Tom notes that his paternity

of Catherine was not called into question until Catherine was six-years old and the parties
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were almost a year into the divorce proceedings and argues that the chancellor’s adjudication

that he is Catherine’s “equitable father” should remain undisturbed.

¶15. Jane initially apprised the chancellor that Tom may not be Catherine’s natural father

on October 28, 2002, the morning their divorce trial was to begin.  Tom and Jane

subsequently agreed to have a paternity test conducted, the results of which showed that Tom

was not Catherine’s biological father.  The chancellor later held a hearing on Jane’s petition

to terminate Tom’s parental rights.  At the end of the hearing, the chancellor ruled it was in

Catherine’s best interests to “remain the child of these two parents forever and ever” and

declared Tom to be Catherine’s father despite the fact that he is not her biological father,

stating “my ruling is going to be that Mr. [Morgan] is the father in fact - - either equitably

through judicial adoption of some sort, or through judicial estoppel on the part of anyone

complaining about it.”  The chancellor more fully articulated this finding in the Revised

Decree for Divorce.

¶16. In the revised decree, the chancellor noted that Catherine was born on June 21, 1996,

while Tom and Jane were legally married, Tom was listed as Catherine’s father on her birth

certificate, Tom’s paternity was never called into question until October 28, 2002, and

Catherine has been in Tom’s custody by court order since July of 2002.  The chancellor also

noted that the man whom Jane has alleged to be Catherine’s natural father, Nick Harrison,

testified before the court that he was unaware if he were Catherine’s father but that even if

he were adjudicated to be her father, he was not interested in custody, visitation or any

relationship with her.  Additionally, the chancellor found that Tom was the only father



  Other cases cited by the chancellor include Hodge v. Hodge, 733 P.2d 458, 4594

(Or. 1987) (estopping wife from raising question of whether husband is biological father of
child as basis to prevent him from obtaining custody); Doe v. Doe, 52 P.3d 255, 267 (Haw.
2002) (collaterally estopping mother from bringing action against alleged father to establish
paternity under state statute); In re Marriage of Worcester, 960 P.2d 624, 626 (Ariz. 1998)
(holding wife not entitled to relief from final judgment on divorce decree because she
intentionally misrepresented facts under oath regarding child’s parentage); Ohning v.
Driskill, 739 N.E.2d 161, 164 (Ind. Ct. App. 2000) (judicially estopping wife from attacking
validity of divorce decree which acknowledged husband as child’s father); Rubright v.
Arnold, 973 P.2d 580, 584 (Alaska 1999) (recognizing that in an appropriate case a mother
may be equitably estopped from denying paternity); Ex Parte Presse, 554 So. 2d 406 (Ala.
1989) (noting that wife barred under res judicata from bringing paternity action when she
was party to original divorce and custody judgments); Atkinson v. Atkinson, 408 N.W.2d
516, 519 (Mich. Ct. App. 1987) (holding that even though wife may establish non-paternity
of husband in divorce action, husband may still acquire parental rights under “equitable
parent” theory).
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Catherine had ever known, Jane had encouraged the relationship between Tom and

Catherine, and Jane had failed to raise the issue of Catherine’s paternity in earlier court

hearings on temporary custody.

¶17. The Chancellor used these factual findings as the predicate for his determination that

Mississippi should now adopt the equitable fatherhood doctrine.  Though he cited cases from

several jurisdictions, the chancellor relied most heavily on an Iowa case, Gallagher v.

Gallagher, 539 N.W.2d 479 (Iowa 1995), as the basis for his ruling.   In Gallagher, the4

husband filed for divorce, and the wife sought an adjudication that the husband was not the

father of a child conceived and born during the marriage and  to have the husband’s parental

rights terminated.  Gallagher, 539 N.W.2d at 480.  The trial court ruled that because the

husband was neither the biological nor adoptive father of the child at issue, he had no

parental rights.  The Supreme Court of Iowa granted the husband’s interlocutory appeal and

ruled that Iowa would now recognize equitable fatherhood, finding:



  The Gallagher Court stated that the elements of equitable estoppel are: (1) a false5

representation or concealment of a material fact; (2) a lack of knowledge of the true facts on
the part of the actor; (3) the intention that the representation or concealment be acted upon;
and (4) reliance thereon by the party to whom it is made, to his or her prejudice and injury.
Gallagher, 539 N.W.2d at 482.
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we believe equitable parenthood may be established in a proper case by a

father who establishes all the following: (1) he was married to the mother

when the child is conceived and born; (2) he reasonably believes he is the

child’s father; (3) he establishes a parental relationship with the child; and (4)

shows that judicial recognition of the relationship is in the child’s best interest.

Id. at 481.  The Gallagher Court noted that its adoption of equitable parenthood was

consistent with principles of equitable estoppel and that all four elements of equitable

estoppel were apparent in that particular case.   Id. at 481-82.5

¶18. The chancellor specifically adopted the reasoning in Gallagher as the basis for his

decision to establish Tom as the equitable father of Catherine, stating:

This Court adopts the view of the Gallagher Court that, if a Husband were

married to the wife when the child was conceived and born; Husband believes

that he is Child’s father; a parent/child relationship is fostered; and shows that

it is in the child’s best interest for a judicial determination of the relationship,

then the courts should recognize an equitable parenthood.

The chancellor conceded that, unlike the child in Gallagher, Catherine was not conceived

during her parents’ marriage but held this factual difference to be of no consequence since

Catherine was born after her parents were married.

¶19. In finding that the law of Gallagher should be extended to Mississippi to establish

equitable fatherhood, the chancellor distinguished the instant factual situation from the

scenarios in two prior Mississippi cases which he found were not controlling here.  The

chancellor invoked the cases of W.H.W. v. J.J., 735 So. 2d 990 (Miss. 2000) and Rafferty
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v. Perkins, 757 So. 2d 992 (Miss. 2000).  In each of those cases, this Court ruled that a

“putative father ‘has the legal right to attempt to overcome the rebuttable presumption’ that

the [presumed father] is the father of the child in question.”  Rafferty, 757 So. 2d at 995

(quoting W.H.W., 735 So. 2d at 992).  The chancellor reasoned that because there is no

putative father seeking to have his paternity established in the instant case, as there was in

W.H.W. and Rafferty, and because Tom has maintained a parent-child relationship with

Catherine for her entire life, and wishes to continue that relationship, Jane should not be

allowed to pursue a course of action that would disestablish Tom’s paternity and essentially

bastardize Catherine.

¶20. Jane argues that the chancellor’s decision completely ignores Mississippi law, as this

Court has established that the doctrine of “in loco parentis” controls in child custody actions

where a third party seeks to gain custody over a natural parent.  As support for her argument,

Jane cites to Sellers v. Sellers, 638 So. 2d 481, 484 (Miss. 1994), where this Court articulated

the standard for making a custody determination in situations involving a natural parent and

a third party.  In Sellers, this Court stated as follows:

In custody battles involving a natural parent and a third party, it is presumed

that a child’s best interest will be served by placement in the custody of his or

her natural parent, as against any third party.  In order to overcome this

presumption there must be a clear showing that the natural parent has 1)

abandoned the child; 2) the conduct of the parent is so immoral as to be

detrimental to the child; or 3) that the parent is unfit mentally or otherwise to

have custody.

Sellers, 638 So. 2d at 484 (citing Keely v. Keely, 495 So. 2d 452, 453 (Miss. 1986)).  See also

In re V.R., 725 So. 2d 241, 246-47 (Miss. 1998) (finding that in custody dispute between
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natural parent and third party, natural parent presumption can only be overcome by clear

showing of a statutorily defined reason why parent should not retain custody). In Sellers, this

Court reversed a chancellor who had awarded custody of a child to a maternal aunt over the

natural father without making a finding that the father was clearly unfit to assume custody

of the child.  Sellers, 638 So. 2d at 487. We noted in Sellers that while the chancellor

correctly considered several issues in reaching his custody decision, a consideration such as

separating siblings “may not be used as a basis to deprive a parent of his child in favor of a

third party unless the parent has been found unfit.”  Id. at 485.

¶21. Because the chancellor found that Tom is not Catherine’s natural father based on

genetic testing, Jane would have us declare Tom to be a third party to the custody dispute

under Sellers and find that Tom can only obtain custody of Catherine upon a specific finding

that Jane has either abandoned Catherine, her conduct is so immoral as to be detrimental to

Catherine, or she is mentally or otherwise unfit for custody.   We find the instant situation

distinguishable from the cases on which Jane relies and note that the third parties seeking

custody in Sellers and Keely were an aunt and a grandfather, respectively, whereas Tom has

been Catherine’s “legal father” since her birth.  Thus, he has existing legal rights and

obligations that the third parties in Sellers and Keely did not.  Based on this fact (and others

articulated below), we find our recent decision in Griffith v. Pell, 881 So. 2d 184 (Miss.

2004), which was handed down after the chancellor’s revised decree was entered, to be

controlling in the instant case, rather than the cases relied on by the chancellor or either party.
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¶22. In Pell, a husband brought a divorce action against his wife. When she became

pregnant about a year after the divorce proceedings began, the husband suspected he was not

the father of the couple’s first child, born prior to their marriage, and he sought a paternity

test.  Pell, 881 So. 2d at 185.  Genetic testing proved that the husband was not the biological

father of the subject child, and the chancellor later granted the wife’s motion for partial

summary judgment, ruling that the husband had no legal standing to pursue custody.  Id.  The

wife then filed a motion to terminate the husband’s visitation rights with the child, and the

final divorce decree did not grant the father any visitation.  Id.  The wife then filed a separate

paternity action against Griffith, and she and Griffith entered an agreed order declaring

Griffith to be the child’s biological father and ordering child support.  Id.  Griffith and the

husband filed a motion seeking to declare the husband to be the child’s legal father, with

Griffith agreeing to relinquish his parental rights and allow the husband to adopt the child.

Id.  The chancellor, however, denied the motion, set child support payments and awarded

Griffith visitation rights.  Id.  Both actions were appealed; the Court of Appeals affirmed

both decisions; and this Court consolidated the appeals on writs of certiorari.  Id.

¶23. This Court disagreed with the chancellor’s holding that the adjudication of Griffith

as the child’s biological father in the paternity proceedings foreclosed the husband from

having any rights of custody or visitation regarding the child.  Id. at 186.  We stated that

“[m]erely because another man was determined to be the minor child’s biological father does

not automatically negate the father-daughter relationship held by [the husband] and the minor

child,” and pointed out that in Logan v. Longan, 730 So. 2d 1124 (Miss. 1998), this Court



 “Any person who takes a child of another into his home and treats it as a member6
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held that, under the facts of that particular case, the stepfather should be awarded custody of

the child in a divorce action between the stepfather and the child’s biological mother.  Id.

In Pell, we reaffirmed the “in loco parentis” doctrine  and found a portion of Logan’s holding6

to be controlling in the instant case, specifically finding:

[w]here a stepfather, as an incident to a new marriage, has agreed to support

the children of a previous marriage, or where he does so over a period of time

and the mother and the children in good faith rely to their detriment on that

support, the best interests of the children require entry of a child support

decree against the stepfather. Thus, it follows that if a stepparent can be

required to pay child support for a stepchild based on his support of the

stepchild over a period of time, where it is in the best interests of the child, he

should be allowed to have custody of the stepchild based on the affection for

and support of that child over a period of time. With the burden should go the

benefit.

Id. at 186 (emphasis in original).  We reasoned in Pell that because the husband “may be

required to pay child support” under Logan, because of his continued support and care for

the child and the wife and child’s previous reliance on that support, “[i]t therefore follows

that he may be awarded custody and/or visitation rights with the minor child.”  Id.  Based on

this reasoning, we reversed the chancellor’s termination of the husband’s parental rights in

Pell and remanded the case for a determination of custody, support and visitation issues in

light of the best interests of the child.  Id. at 187.
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¶24. In the instant case, Tom was established as Catherine Morgan’s legal father at the time

of her birth (as his name appears on her birth certificate) and has supported her under that

assumption without challenge for several  years.  Because Tom is Catherine’s legal father,

he has legal rights and obligations which cannot be compromised without sufficient cause.

Also, Catherine and Jane have continually relied on the support that Tom has provided for

Catherine, and the record reflects that Tom and Catherine have established a strong father-

daughter relationship.

¶25. These facts bring this case squarely within our holding in Pell; we, therefore find the

chancellor did not abuse his discretion in awarding custody to Tom, despite his reliance on

an equitable fatherhood doctrine.  Furthermore, we note that there is no putative father in this

case seeking to be recognized as Catherine’s father, as there was in Rafferty.  Because

Catherine’s biological father has not been conclusively established and no man is seeking to

fill Tom’s role as Catherine’s father, disestablishing Tom as Catherine’s father would require

Jane, DHS, and the court system to expend additional time and resources in an effort to

establish another man as Catherine’s father, without any guarantee that such an individual

would pay child support or attempt to establish a father-daughter relationship with Catherine.

Such a result is not likely to be in Catherine’s best interests.

¶26. We decline to adopt the “equitable fatherhood” doctrine upon which the chancellor

based his custody ruling in favor of Tom.  We do, however, uphold the chancellor’s finding

that Tom is Catherine’s “father in fact” and is thus entitled to rights of custody, visitation,



  Albright v. Albright, 437 So. 2d 1003 (Miss. 1983).7
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and the like, as this finding comports with our decision in Pell.  Therefore, we affirm the

chancellor as to this issue.

II. On the Record Analysis of the Albright Factors.

¶27. Jane argues that the chancellor did not make an on-the-record analysis of the Albright7

factors and that his failure to do so constitutes reversible error.  See Powell v. Ayars, 792 So.

2d 240, 244 (Miss. 2001) (remanding case to chancellor for failure to make findings on each

applicable Albright factor).  Jane notes that the chancellor did not read into the record his

reasoning under Albright for awarding custody to Tom.  She argues that the chancellor’s

articulation of the Albright factors in the Revised Decree for Divorce is not sufficient to be

considered an “on-the-record” finding and that even if this Court determines the chancellor’s

written findings were made on-the-record, he did not provide a legally sufficient analysis of

each factor, as this Court has mandated in Powell and subsequent cases.

¶28. Although the initial Decree for Divorce, which was prepared by Tom’s counsel, did

not make specific factual findings under Albright, the revised decree did.  The revised decree

specifically listed each of the applicable Albright factors, noted the facts which applied to

each factor, and stated whether a particular factor weighed in favor of Tom, Jane, or neither

party.  We find that the chancellor’s written findings in the Revised Decree for Divorce are

sufficient to constitute an “on-the-record” finding and Jane’s argument is wholly without

merit and borders on a frivolous claim.
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III. Over-reliance on One Particular Albright Factor.

¶29. Jane also contends the chancellor weighted one Albright  factor more heavily than the

others and unfairly used it against her to award custody to Tom.  Though she alleges the

chancellor gave too much weight to one “factor,” her argument is essentially that the

chancellor based his decision entirely on her prior use of illegal drugs, though testimony in

later proceedings indicated she was no longer using drugs. Her contention that the chancellor

only considered her drug use is based largely on a comment the chancellor made in the

temporary hearing of July 17, 2002, when he stated that Jane’s drug use could “trump all the

other Albright factors,” even though the final judgment reflects the chancellor’s

consideration of additional evidence introduced in subsequent hearings.  She contends that

Albright itself prohibits a chancellor from giving more weight to any particular factor.  See

Albright, 437 So. 2d at 1005 (“Age should carry no greater weight than other factors to be

considered . . . .”).  She also cites to Hollon v. Hollon, 784 So. 2d 943, 952 (Miss. 2001),

where we reversed a chancellor’s grant of custody to the natural father because that custody

determination was based almost solely on the moral fitness factor.  In Hollon, we found that

the chancellor placed too much emphasis on the wife’s alleged homosexual affair to the

exclusion of the other evidence which clearly showed that the wife should have been granted

custody.  Hollon, 784 So. 2d at 952.

¶30. Hollon, however, is clearly distinguishable from the case at bar.  In Hollon, this Court

found that the evidence clearly favored the wife and that the chancellor failed to make a

specific ruling as to which parent, if either, was the favored parent under most of the
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Albright factors, and the husband even admitted that his only concern about the wife

retaining custody was his fear that his son would be raised in a homosexual environment.

Id.  In the present case, the chancellor made a specific finding as to whether Tom or Jane or

neither of the two was the favored parent under each factor.  The chancellor did reference

Jane’s drug use under the “physical and mental health and age” factor and found that this

factor weighed heavily in Tom’s favor, yet his ultimate determination that Tom was more fit

to retain custody was not based on this finding alone.  The chancellor found for Tom on six

of the nine Albright factors, noting that he had a more stable employment history, provided

a more stable home environment which was reflective of his parenting skills, and that he was

more morally fit than Jane.

¶31. While Jane’s drug use may have weighed into each individual finding, the evidence

clearly showed that her previous drug use affected several different aspects of her life.  We

find that the chancellor did not unfairly weigh Jane’s prior illegal drug use against her to the

exclusion of other evidence, as the evidence introduced at trial reflected that Tom clearly

made better decisions concerning the care and upbringing of Catherine than Jane.  The

chancellor properly considered the poor decisions Jane made as a result of drug use, rather

than the drug use itself, in making his findings under Albright, and Jane’s allegation of error

as to this issue is without merit.
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IV. Application of the Albright Factors.

1. Health, Age and Sex of the Child.

¶32. Regarding this factor, the chancellor found Catherine to be a healthy seven-year-old

girl with no history of medical problems, she was of an age and maturity level that either

parent could care for her, and found that this factor favored neither parent.  Jane argues the

chancellor erred in failing to find that this factor weighed in her favor.  As support for this

argument, she cites to Sobieske v. Preslar, 755 So. 2d 410, 413 (Miss. 2000), where this

Court found that the age and sex of the child weighed in favor of the mother retaining

primary custody, as the child was a female and was between four or five years old at the time

the custody modification action was commenced.  In Sobieske, we did find that the age and

sex of the child weighed in favor of the mother, but we also noted that the tender years

doctrine has been weakened in Mississippi to the point that age and sex are now merely

factors to be considered under Albright.  Sobieske, 755 So. 2d at 413.

¶33. In Mercier v. Mercier, 717 So. 2d 304, 306-07  (Miss. 1998), cited in Sobieske, the

chancellor found that the age and sex of the child weighed in favor of neither parent where

the female child was within weeks of her seventh birthday at the time of trial. On appeal, this

Court affirmed the chancellor’s finding and stated that “a child of seven is long past the age

that requires this type of special care from her mother.”  Mercier, 717 So. 2d at 307.  In the

present case, Catherine was six when the matter initially came to trial and was seven at the

time that both the first and revised divorce decrees were entered.  Because Catherine was

seven years old at the time the chancellor entered the challenged order, we find the
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chancellor did not abuse his discretion in finding that this factor did not weigh in favor of

either parent, i.e., that the tender years doctrine was not applicable.

2. Continuity of Care.

¶34. The chancellor’s finding regarding the continuity of care for Catherine is stated as

follows:

The Court finds that while both parties cared for the child prior to their

separation, Wife was the primary care giver from 1998 until October 2001,

with Husband having some visitation.  In October of 2001, at Wife’s request,

Child began to reside with Husband.  On December 12, 2001, this Court

ordered that Husband and Wife would each have the child for rotating two

week periods.  On July 17, 2002, this Court granted temporary custody to

Husband with visitation rights granted to Wife.  This factor does not favor

either parent.

Jane alleges that the chancellor improperly calculated the continuity of care.  She testified

that Tom was living in the house with her and Catherine for only fifteen months of the first

two years and two months of Catherine’s life, that the chancellor failed to take this fact into

account, and that this failure led the chancellor to improperly find that the continuity of care

factor favored neither parent.  Tom, on the other hand, argues that because he is currently

Catherine’s primary care giver, and has been for more than three years, the chancellor should

have found him to be the favored parent under the continuity of care factor.

¶35. The thrust of Jane’s argument seems to be that if one were to calculate the total time

that Catherine was in her care versus the total time Catherine was in Tom’s care, Catherine

was in her custody for a longer period of time and therefore this factor should weigh in her

favor.  Jane, however, has cited no authority that the chancellor was required to employ such

logic in weighing this particular factor.
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¶36. The essence of the chancellor’s finding, as it relates to this factor, is that Jane was the

primary caregiver for Catherine when she was younger, Jane and Tom each had physical

custody of Catherine on a rotating two-week basis from December 12, 2001, to July 17,

2002, and that Tom has been the primary caregiver from July 17, 2002, to the date of his

ruling.  Therefore, it was reasonable for the chancellor to determine that because there was

a distinct period when each parent was the primary care giver and there was a time when both

parties equally shared parenting responsibilities, neither party should be favored under this

factor.  As there was sufficient evidence in the record to support his finding, we find that the

chancellor did not abuse his discretion in finding that neither parent was favored as to

providing continuity of care.

3. Which Parent Possesses the Best Parenting Skills and Which Has the

Willingness and Capacity to Provide Primary Child Care.

¶37. Jane alleges that the chancellor erred in finding that Tom was favored as the parent

who had the best parenting skills and willingness and/or capacity to be the primary care giver

for Catherine.  The chancellor found that:

[f]rom the evidence and testimony, [Catherine] is well taken care of by

Husband and she is kept on a regular daily schedule and routine.  Testimony

was presented that while residing with Wife, the child was not kept on a

regular routine, went to bed at irregular hours, and struggled with her

kindergarten work to the point that she was promoted only on the condition

that she attend summer tutoring.  The testimony further showed that while

residing with Husband, the child has all A’s and B’s, that she is worked with

at home with regard to her school work.  The Court must find that Husband is

favored.

Jane argues that the chancellor failed to consider the fact that she had been Catherine’s

primary caregiver from her birth until Tom took Catherine (at her request) in October of
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2001.  She also claims that the only period in which the care she provided for Catherine was

less than ideal was from approximately the fall of 2001 until June of 2002 when she

admittedly used drugs.  She argues that the chancellor was wrong to base his finding that she

was an irresponsible parent solely on events that occurred during one nine-month period of

Catherine’s life, when there was no other evidence of problems in Catherine’s life either

before or since the short period that Jane admitted using drugs.  Jane additionally notes that

the chancellor did not address the willingness and capacity of the parties to provide primary

care for Catherine.

¶38. Tom rebuts Jane’s argument by noting that the chancellor’s finding was supported by

evidence introduced in open court and argues that the chancellor was correct to base his

finding on events during the period that Jane was using drugs, as this evidence tends to show

that he was more capable of providing Catherine with a safe, stable environment than Jane.

¶39. The record supports the chancellor’s finding that Tom keeps Catherine on a daily

routine and schedule.  Tom testified that Catherine has a regular bed time of 8:30 p.m. during

the school year.  This testimony was corroborated by Jackie Tucker and Kim Swindoll, who

also testified that Catherine is regularly up by 7:00 a.m. when she is with Tom.  The

chancellor’s finding that Catherine got good grades and had help with her schoolwork when

in Tom’s care was based on Tom’s testimony that Catherine concluded her first-grade year

with straight A’s and that he helped her study at night.  Catherine’s first grade teacher, Kay

Hill, also testified as to Catherine making A’s and B’s in her class.
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¶40. The chancellor also found that when Catherine was with Jane, she did not have a

regular routine and struggled in kindergarten.  This finding was supported by Catherine’s

kindergarten teacher, Laurie Ann Evans, who testified that Catherine struggled during her

second semester, she was occasionally late, and she sometimes failed to have her homework

done when Jane brought her to school.  Jackie Tucker, who lived with Jane for a while after

Tom and Jane were separated, testified that although Jane provided care for Catherine, there

was drinking, partying, and drug use going on in the house while Catherine was there (though

not in front of Catherine).

¶41. The chancellor’s factual finding that Tom provided a more stable environment was

supported by credible evidence in the record.  Jane complains that the chancellor discounted

the care she provided to Catherine prior to using drugs and the strides she has made in her

personal life since abstaining from drug use.  While we note that Jane’s efforts to reform

were admirable, we find the chancellor did not abuse his discretion in making this finding.

As this Court has repeatedly stated, it will not disturb a chancellor’s factual findings unless

they are “manifestly wrong, clearly erroneous or the chancellor abused his discretion.”

Hollon, 784 So. 2d at 946.

4. Employment of Each Parent and the Responsibilities of Each Parent.

¶42. Concerning the employment of each parent, the chancellor found as follows:

The Court heard that Husband has been a certified licensed plumber

since 1993, and has been employed with [Morgan] Plumbing for over three (3)

years.  His regular hours are 7:00 a.m. to 6:00 p.m., but he has some flexibility

if he needs to take off.  The Court was presented with evidence that Wife has

had several jobs with the last being a self-employed painter and employee at

Park Place Entertainment for the past several months.  She was not employed
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fore [sic] several months between 2001 and 2002.  The Court must weigh this

factor for Husband.

The chancellor’s findings regarding Tom’s employment were based on Tom’s own

testimony.  Jane argues that the chancellor erred in making this finding because Tom was not

actually a licensed plumber.  She sought to raise this supposed error in her Amended Motion

for New Trial and/or Amendment of Judgment via an attached letter from a Tunica County

Permit Clerk, which indicated that Tom had not been licensed as a plumber in Tunica County

since February 2000.  The chancellor denied Jane’s motion, ruling that the evidence she

sought to introduce was available at the time of trial, that the evidence at trial established that

Tom worked as a plumber, and that the Revised Decree for Divorce would remain

undisturbed.  Jane now complains that because Tom did not testify about his licensure until

the last day of trial, she did not have ample opportunity to go to the clerk’s office and retrieve

the records to impeach him.

¶43. Jane essentially seeks to create an issue where there is none.  While the chancellor’s

finding may be incorrect regarding Tom being licensed, given that there is at least some post-

trial evidence casting doubt on Tom’s licensure as a plumber, the testimony at trial still

shows that Tom has maintained a steady job with regular hours for the last three plus years,

which is clearly what the chancellor found to be most relevant.

¶44. Jane also contends that the chancellor erred in finding that she was unemployed for

several months, claiming that the testimony does not support such a finding.  During the July

17, 2002 hearing, Jane testified that she was self-employed as a painter, she restored

furniture, and she would be working as a guide during the upcoming hunting season.  At that
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same hearing, Jackie Tucker testified that Jane had previously lost her job at the WIC center,

although she claimed that she quit so she could spend more time with Catherine. She was

presumably without employment during the roughly one month’s time that she was in drug

rehabilitation during July and August of 2002.  At the October 28, 2002 hearing, Jane’s

father testified that his daughter had just started working at the Tunica Gin and he did not

know how long it had been since she had previously held a job.   Jane’s mother testified at

the hearing on March 25, 2003, that Jane had been employed most of the time since the

summer of 2002, after she left rehabilitation. She also testified at that same hearing that she

was not aware of Jane presently being employed anywhere, she had worked at Tunica Gin

until December of 2002, and she had done some furniture refinishing for various people.  At

the hearing on June 24, 2003, Jane testified that she was currently working for Park Place

Entertainment and had been there for almost three months.  She also testified that she had

been unemployed prior to getting the job with Park Place, she had previously worked at the

Tunica Gin, but was unaware of how long she had been unemployed prior to starting her

current job.  She also admitted there had been periods of time in the past when she was not

drawing an income of any kind.

¶45. While the evidence may not have shown she was without any employment for months

at a time, the testimony from the various hearings does show that Jane held jobs sporadically,

often on a seasonal basis only, and that she had gone through periods when she had no

income at all.  The chancellor heard this testimony and determined that Tom’s work situation

was more stable than that of Jane, who as of the date of the final hearing, had been in her
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current job less than three months.  We find that Tom clearly had more stability in his

employment; this was reflected in the chancellor’s finding; and he did not abuse his

discretion in finding Tom to be the favored parent under this Albright factor.

5. Physical and Mental Health of Each Parent.

¶46. Regarding the parents’ mental and physical health, the chancellor found that Jane had

tested positive for amphetamines, admitted to smoking and injecting methamphetamines, was

admitted to drug rehabilitation, and had failed two of three drug tests that she had taken.  He

found that Tom had gone to treatment for alcohol addiction and depression following his

father’s death but did not presently have a drinking disorder.

¶47. Jane claims the chancellor’s finding was made in error because she had failed only

one drug test that was admitted into evidence.  She acknowledges that she failed a drug test

in June of 2002, the results of which were admitted into evidence.  She admits that other drug

tests were performed; however, she notes that the results were never made part of the record

and argues that the chancellor should not have used those tests or their results to rule against

her.  Both of Jane’s parents testified on March 25, 2003, that Jane had recently taken a drug

test administered by Methodist Family Health Center and that they were aware of the results,

but neither testified directly as to what those results were.

¶48. We find that it was improper for the chancellor to state in his factual findings that Jane

failed two of her previous three drug tests when that evidence is not in the record.  Were this

a jury trial, any information regarding the results of a drug test would have to be introduced

either through testimony or documentary evidence.  Nothing in the record before this Court
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proves that Jane failed a second drug test.  Notwithstanding that fact, we find the chancellor

did not err in making his ultimate finding that Tom was the favored parent under this

particular Albright factor.  Jane has challenged none of the other facts in the chancellor’s

finding, and the record clearly reflects that Jane had a substance abuse problem.  Though she

maintains that she is now drug free, and has been for some time, the chancellor was within

his discretion in considering her prior conduct to determine that Tom was the favored parent

concerning the physical and mental health and age of the parents.

6. Emotional Ties of Parent and Child.

¶49. Jane does not challenge the chancellor’s finding under this factor, which stated that

both parents have strong bonds to Catherine and that neither party was favored.

7. Moral Fitness of Parents.

¶50. The chancellor’s finding concerning the moral fitness of the parties is as follows:

There was no evidence that Mr. [Morgan] had been convicted of any crimes

or felonies.  There was evidence that he attended church, attended work every

day, and that he was responsible.  There was no evidence regarding Ms.

[Morgan’s] attending church, but Wife’s mother testified that Wife was

keeping company with individuals, of whom Wife’s mother did not approve,

at all hours of the night.  Further there was evidence that Wife had friends and

left Child with individuals which, by her own testimony, used illegal drugs.

This factor favors Mr. [Morgan].

Jane contends that the chancellor was flatly wrong in finding there was no evidence that she

attended church.  She testified on June 24, 2003, that she attended First Baptist Church and

had taken Catherine to church the last Sunday that Catherine was in her care.  The

chancellor’s finding that Jane did not attend church is clearly contrary to the evidence

introduced at trial.
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¶51. Jane concedes there was sufficient evidence for the chancellor to find that she had

friends who used drugs and that she left Catherine in the care of people who used drugs;

however, she argues that the time period encompassing those findings was relatively brief

(roughly nine months) and that this finding is unfair or inaccurate in light of subsequent

testimony.  She notes that in the final hearing of June 24, 2003, she testified that she no

longer had any dealings with a former drug-using friend whom she admittedly let babysit

Catherine in the past.  Jane also testified at this hearing that she had completely changed

“people, places, and things” from the time she was using drugs to the present.  While Jane

did introduce evidence of the strides she had made from date of the hearing on July 17, 2002,

when she had admitted associating with fellow drug users and leaving Catherine in their care,

to the final hearing, when she claimed to have put aside those old associations, the chancellor

still considered Jane’s prior negative actions in determining that Tom was the more morally

fit parent.  While Jane may think this unfair, the chancellor clearly has the discretion to weigh

these actions in reaching his decision.

¶52. Jane also argues that the chancellor was wrong to exclude from his finding on moral

fitness the fact that Tom admitted to being in an adulterous relationship with Kim Swindoll,

whom he began seeing after the couple’s separation but prior to their divorce.  Tom rebuts

Jane’s argument that his relationship with Kim should weigh against him, since the testimony

revealed that Jane was involved in a relationship with Billy Ray Goff after she and Tom

separated.  Jane has little ground to argue this point, as she herself was also engaged in the

very type of activity which she claims should have weighed against Tom.



30

¶53. While the chancellor erred in finding there was no evidence of Jane attending church,

this error is not so egregious as to undermine his ultimate finding that Tom was the more

morally fit parent.  While Jane testified that she no longer associates with former drug using

friends or leaves Catherine in their care, at one time in her life she had no qualms about

leaving Catherine in a house where drug use was common or allowing fellow drug users to

babysit her.  Such actions exhibit a disregard for the safety and well-being of the child that

a chancellor must certainly consider when making a custody determination.  While the

chancellor’s finding may reflect a greater consideration of matters from earlier hearings, we

reiterate that he is vested with the power to render findings in light of all of the evidence

before him.  Since his finding as to the moral fitness of the parties neither runs counter to the

evidence nor reflects an abuse of discretion, we affirm his finding as to this Albright factor.

8. The Home, School, and Community Record of the Child.

¶54. The chancellor found Tom to be the favored parent under this factor, relying on the

same reasoning he employed under the parenting skills factor.  Because Jane has offered no

new argument on this factor, we rely on our analysis regarding parenting skills (see factor

three, supra), and affirm the chancellor’s finding that Tom is the favored parent under this

factor.

9. Stability of Home Environment, Employment of Each Parent and Other

Factors Relevant to Parent Child Relationship.

¶55. Jane contends that the chancellor erred in making his finding as to the stability factor

by misstating facts and/or overlooking other relevant evidence.  She claims that the statement

that she lived in three difference residences from 2001 to 2002 is inaccurate.  She notes that
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she testified to living at 1190 Kenny Hill in Tunica from the time she separated from Tom

in 1998 until she moved to 1102 Round Street for a period of roughly eight months before

moving back to the Kenny Hill address where she has continued to live up to the present

time.  She claims that these are the only two addresses where she has lived since 2001, yet

her assertions are rebutted by Jackie Tucker, who testified at the hearing on July 17, 2002,

that Jane had spent a period of time living in Jabbo Beard’s house at the Tunica cut-off.

Based on this testimony, the chancellor has sufficient evidence before him to find that Jane

did in fact reside at three different addresses during the period in question.

¶56. Jane also complains that the chancellor’s finding that “[u]nder the care of Wife,

[Catherine] does not stay with Ms. Connell [a day care provider], but instead the evidence

has led this Court to believe that [Catherine] was left with an individual who, by wife’s on

[sic] testimony, used illegal drugs” is a mis-characterization of the facts which unfairly

caused him to weigh the stability factor in favor of Tom.  She admits that the finding is

factually correct but argues that the period of time in which she let drug-using friends babysit

or take care of Catherine was no more than nine months prior to the July 17, 2002 hearing,

and the chancellor’s failure to make mention of the fact that she is currently drug free leaves

the unfounded impression that she still leaves Catherine in the care of questionable people.

Testimony introduced at the final hearing did reflect that Jane would now leave Catherine

with her (Jane’s) father when she had to work and Catherine was in her custody, she no

longer had contact with former drug-using friends, and Tom even admitted that many of his

previous concerns regarding Jane’s custodial care of Catherine had subsided.  While this
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additional testimony tends to show that Jane has gotten better since the initial hearing, the

record also reflects that she was using drugs and leaving Catherine with questionable

babysitters prior to the nine-month time frame in which she has admitted to drug use.  Jackie

Tucker testified on October 28, 2002, that Jane was using drugs in June of 2000 when he

returned to Tunica from boot camp and that Catherine was left at Jane’s house with her drug

using friends at that time.  Despite Jane’s protestations to the contrary, the evidence before

the chancellor is sufficient to find that Tom has provided a more stable environment for

Catherine than Jane.

¶57. Jane also takes issue with the chancellor’s finding under this Albright factor because

the chancellor made no mention of how extended family affected the stability in Catherine’s

life.  She points out that Tom has no extended family close by, as both of Tom’s parents are

dead and his stepmother lives in Texas.  On the other hand, the testimony clearly reflected

that Jane’s parents lived in Tunica and were involved in both Jane’s and Catherine’s lives,

especially when Catherine was in Jane’s custody.  She contends that this is pertinent

information that the chancellor should have considered in weighing this factor because “the

presence of extended family is a legitimate factor to support awarding custody to a parent.”

See Messer v. Messer, 850 So. 2d 161, 167 (Miss. Ct. App. 2003).

¶58. While this information may have been pertinent to the chancellor’s analysis, his failure

to include it in his findings does not undermine his ultimate finding as to which parent

provides a more stable environment for Catherine.  As the evidence shows, Tom has lived

at the same address and been employed in the same job since he returned to Mississippi in
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2001.  He has had custody of Catherine from the fall of 2001 until the present, except for a

seven-month period when he and Jane had custody of Catherine on an alternating two-week

basis. Tom has also dated the same girlfriend, Kim Swindoll, from the time of the initial

hearing until the present time, and the two have plans to marry.  Though the fact that Jane’s

parents live in Tunica and are willing and able to help support both Jane and Catherine may

weigh in her favor, there is more than ample evidence in the record to support the

chancellor’s finding that Tom can provide a more stable home environment for Catherine.

Therefore, we find that the chancellor did not abuse his discretion in making this finding.

¶59. Regarding the above Albright analysis, Jane has introduced some evidence to show

that the chancellor may have erred in making some of his individual factual determinations.

However, we find that the chancellor’s ultimate findings under each Albright factor are

supported by credible evidence in the record, so his decision to award Tom  physical custody

of Catherine does not reflect an abuse of discretion and must be affirmed.

V. The Propriety of the Chancellor’s Award of $240 per Month Child

Support, Health Insurance, and One Half the Cost of Private

School Tuition.

¶60. Jane was ordered to pay $240 per month in child support, to add Catherine to her

employer-provided health insurance plans, to pay one-half of any uncovered medical

expenses, and to pay one-half of the tuition and expenses for sending Catherine to T.I.L.  She

argues that this award was made in error because the $240 per month child support award

exceeds the 14% statutory figure, in light of her testimony that she made roughly $1,600 per

month, as 14% of $1,600 yields a figure of $224.  She also claims it is unfair to make her pay
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one-half of the costs associated with sending Catherine to T.I.L. because adding those costs

to the $240 per month in child support easily constitutes one-half of her monthly income.

¶61. While Jane complains about the amount of money that the chancellor has required her

to pay to help support Catherine, she has failed to cite any case law or statutory authority to

show just how the chancellor erred in making his ruling.  As Jane has failed to cite any

authority, let alone any relevant authority, we find that Jane is procedurally barred from

raising this issue on appeal.  See Touchstone v. Touchstone, 682 So. 2d 374, 380 (Miss.

1996); Ellis v. Ellis, 651 So. 2d 1068, 1073 (Miss. 1995) (procedurally barring appellant

from having merits of issue considered on appeal for failure to cite to any authority).

CONCLUSION

¶62. We find that the chancellor did not abuse his discretion in determining that Tom is

Catherine’s father, in finding that Tom was the more fit parent to retain primary custody of

Catherine under Albright, or in rendering the child support award.  Therefore, we affirm the

Tunica County Chancery Court’s Revised Decree for Divorce.

¶63. AFFIRMED.

SMITH, C.J., WALLER, P.J., DIAZ, CARLSON AND DICKINSON, JJ.,

CONCUR. COBB, P.J., SPECIALLY CONCURS WITH SEPARATE WRITTEN

OPINION, JOINED BY DICKINSON, J.; RANDOLPH, J., JOINS IN PART.

EASLEY, J., SPECIALLY CONCURS WITH SEPARATE WRITTEN OPINION,

JOINED IN PART BY RANDOLPH, J.  RANDOLPH, J., SPECIALLY CONCURS

WITH SEPARATE WRITTEN OPINION, JOINED BY DICKINSON, J.; COBB, P.J.,

JOINS IN PART.

COBB, PRESIDING JUSTICE, SPECIALLY CONCURRING:
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¶64. Although I agree that Tom Morgan is entitled to custody of Catherine, I would affirm

the chancellor in toto, with moderate clarifications, and therefore I write separately.  In my

view, this Court has inadvertently “scrambled” our child custody jurisprudence, in our

attempt to address this rapidly evolving facet of Mississippi’s family law.  As a result, some

of the basic tenets of this jurisprudence have been overlooked, forgotten or misapplied.

¶65. The majority finds this Court’s opinion in Griffith v. Pell, 881 So. 2d 184 (Miss.

2004), controlling.  Although I concurred with the opinion in Pell, I now believe we need

to step back and take a more comprehensive view of the problem, and perhaps either revisit

Pell (which is quickly becoming a seminal case) or distinguish it more carefully.  In Pell this

Court appears, to some degree, to force a square peg through a round hole in applying this

Court’s in loco parentis analysis.  Further, I am concerned that the majority in the present

case bases its holding on Pell while specifically rejecting cases like Sellers v. Sellers, 638

So. 2d 481 (Miss. 1984) and Keely v. Keely, 495 So. 2d 452 (Miss. 1986) upon which Pell

was founded.  Although Pell does not cite either of these cases, it cites Logan v. Logan, 730

So. 2d 1124 (Miss. 1998) extensively, and Logan was based, in part, on Sellers which itself

was based on Keely.

¶66.    Clearly, the factual basis of the present case and Pell are similar to each other

and unique to this Court’s jurisprudence, and it might be easier to simply cite it and press on.

However, in my view, while I wish we had addressed this more thoroughly in Pell, it is not

too late to make some “corrections in our course” to prevent possible serious unforeseen

consequences/difficulties in the future.     
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In Loco Parentis – Parent versus Third Party 

¶67. Our decision in Pell was based on an earlier, although factually and legally

distinguishable, decision in Logan.  In Logan the stepfather sought custody of his stepson

following a divorce with the child’s mother.  The Logan Court recognized a strong policy

in the “law of this State that a child shall remain in the custody of one of the [natural] parents

unless there has been a clear showing that both are unfit.”  Id. at 1125 (quoting Sellers, 638

So. 2d at 485).  The basis for that statement was that “human experience has demonstrated

that as a general rule parental love and solicitude for the child’s welfare are the best

guarantees that it will be properly cared for and trained for the station in life for which it will

likely be best fitted.”  Logan, 730 So. 2d at 1126.  

¶68. Logan was a dispute between the natural parent, the mother, and a third party, the

stepfather.  It is well-settled law in Mississippi that a natural parent is entitled to custody, as

against a third party, unless one of the following conditions is clearly proven:  (1) the parent

abandoned the child; (2) the parent’s immoral conduct adversely affects the child’s interests

or (3) the parent is unfit to have custody.  Carter v. Taylor, 611 So. 2d 874, 876 (Miss.

1992); Bubac v. Boston, 600 So. 2d 951, 956 (Miss. 1992).  In Logan the chancellor

specifically found the mother unfit, but refused to grant custody to the stepfather because the

natural father could not be found and given notice of the hearing.  Logan, 730 So. 2d at

1127.  

¶69. This Court found the chancellor’s approach troubling because the child was returned

to an unfit mother while a fit and suitable third party sat waiting in the wings.  Therefore,
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we looked to a temporary solution in the in loco parentis doctrine.  The holding of Logan

is markedly different from Pell because in Logan this Court found “where it is in the best

interests of the child, temporary custody/guardianship should have been given to the

stepfather, until such time as the biological father could be located and given proper notice.”

Id. at 1124-25 (emphasis added).  However, in Pell we went beyond that limited holding to

find that, as between a natural parent and a “deceived” party, the chancellor erred in

terminating the latter’s parental rights.  Pell, 881 So. 2d at 186-87.

¶70. In both cases this Court used the term in loco parentis; however, no clear definition

was given.  According to Black’s Law Dictionary in loco parentis “exists when [one] person

undertakes care and control of another in absence of such supervision by [the] latter’s natural

parents and in absence of formal legal approval, and is temporary in character and is not to

be likened to an adoption which is permanent.”  Black’s Law Dictionary, 787 (6th Ed. 1990).

This definition is inapposite of our holding in Pell but consistent with our holdings in Logan

and those cases upon which Logan relies.  

¶71. For support, Logan relies on Worley v. Jackson, 595 So. 2d 853, 855 (Miss. 1992)

and Fairchild Constr. Co. v. Owens, 224 So. 2d 571, 575 (Miss. 1969).  In Owens a claim

was filed seeking worker’s compensation death benefits for a dependent child of Owens, the

deceased natural father.  The mother and Owens had divorced subsequent to the child’s birth,

and the child had been adopted by the mother’s new husband prior to the Owens’ death.  The

Court held that because the child had been adopted by another man, the child was not

entitled to receive death benefits from the natural father under the worker’s compensation
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statute.  Owens, 224 So. 2d at 575.  The Court reasoned that one who cares for a child like

his own stands in the place of the natural parent or in loco parentis.  Id.  In Worley the

paternal grandparents sought custody of their grandchild following the incarceration of the

mother for murdering the child’s father.  There the Court denied in loco parentis status to

the grandparents because they never intended to take the incarcerated mother’s place and

because the children never regarded them as parents.  Worley, 595 So. 2d at 855.  In neither

case was a comprehensive definition given, but it is clear that both cases are factually

distinguishable from Pell and the present case.  

¶72. To better understand the substance of in loco parentis, we need only look to Farve

v. Medders, 241 Miss. 75, 128 So. 2d 877 (1961), cited in both Worley and Owens.  In

Farve this Court held that a person acting in loco parentis is one who assumes the status of

a parent, including those obligations incident to that position without a formal adoption.

Farve, 128 So. 2d at 879.  The Court found that “[t]he rights, duties and liabilities of one

standing in loco parentis are the same as those of a natural parent.” Id.  Whether the

relationship exists is a matter of intention and fact to be deduced from the circumstances of

the particular case.  Id.  However, the Court added one final note, that the person standing

in loco parentis is entitled to custody, “as against third parties.”  Id (emphasis added).  

¶73. Farve does not mention rights against natural parents, neither does Worley, Owens

or Logan.  Those cases are consistent with the tenet that a person standing in loco parentis

has the rights of a parent as against the entire world, except the natural parents.  In Pell that

standard was changed, without analysis, to apply against the child’s natural mother and in
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favor of what is in reality a third party.  The change in Pell tore in loco parentis from its

original moorings.  In loco parentis was never meant to be used against the natural parent

as it is in this case and in Pell.  Rather, the doctrine was intended to protect third parties, who

assume custody and care of a child whose natural parents are absent or unable to care for it,

from losing the child to other third parties including the State.

¶74. Therefore, in my view, we should not use in loco parentis to strip custody from Jane.

In custody disputes between natural parents and third parties, it is presumed that the child’s

best interest is served by remaining with the natural parent.  Mabus v. Mabus, 847 So. 2d

815, 819 (Miss. 2003).  Under the traditional in loco parentis analysis Tom is a third party,

and, absent a showing that Jane was unfit, immoral or had abandoned Catherine, application

of in loco parentis is inappropriate to grant Tom custody.  A finding of unfitness requires

a higher burden than is met by a best interest analysis under Albright. See In re Custody of

M.A.G., 859 So. 2d 1001, 1004 (Miss. 2003) (a finding of unfitness is necessary to award

custody to a third party against a natural parent and must be done before a best interest

analysis).  

¶75. There was no showing before the chancellor, that Jane was an unfit parent, had

abandoned Catherine or engaged in immoral conduct.  It is true that Jane has had her share

of problems, however she appears to be back on her feet, and even the chancellor

commented as to the marked improvement in her life.  Applying the traditional third party

versus natural parent analysis, Tom could simply not be afforded custody of Catherine.  This

Court has twisted the meaning of in loco parentis and is now using it in a way that is clearly
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unwarranted by our precedent.  However, Tom should be given custody of Catherine, so

another approach must be utilized. 

¶76. There are at least two possibilities, both of which have been addressed in other

jurisdictions: namely, equitable estoppel and equitable parenthood.  The first is not plausible

under the timing and facts of the present case, but a brief description is instructive.   

1.  Equitable Estoppel  

¶77. A party asserting equitable estoppel must prove that he changed position in reliance

upon a promise or conduct of another and that the change in position was to his detriment.

PMZ Oil Co. v. Lucroy, 449 So. 2d 201 (Miss. 1984) (citing Ivy v. Grenada Bank, 401 So.

2d 1302, 1303 (Miss. 1981); Thomas v. Bailey, 375 So. 2d 1049, 1052 (Miss. 1979);

Birmingham v. Conger, 222 So. 2d 388, 392-93 (Miss. 1969)).  A number of sister

jurisdictions have applied equitable estoppel to child custody cases like the present one to

prevent the mother from attacking the husband’s paternity.  Randy A.J. v. Norma I.J., 270

Wis. 384, 402, 677 N.W.2d 630, 639 (2004); Ohning v. Driskill, 739 N.E.2d 161, 163 (Ind.

2000); Van v. Zahorik, 460 Mich. 320, 335, 597 N.W.2d 15, 22 (1999); In re Marriage of

Gallagher, 539 N.W.2d 479, 482 (Iowa 1995); Matter of Marriage of Hodge, 84 Or. App.

62, 65, 733 P.2d 458, 459 (1987).  

¶78. Several other jurisdictions have followed this rationale and estopped a wife from

challenging paternity in dissolution-related proceedings, subsequent to dissolution. Ex parte

Presse, 554 So. 2d 406, 411 (Ala.1989) (applying doctrine of collateral estoppel); In re

Marriage of O'Brien, 13 Kan. App. 2d 402, 772 P.2d 278, 283, aff'd in part and rev'd in
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part on other grounds, 245 Kan. 591, 783 P.2d 331 (1989) (wife estopped from denying

paternity); Boyles v. Boyles, 95 A.D. 2d 95, 466 N.Y.S. 2d 762, 765 (1983) (applying

traditional theory of estoppel); Nelson v. Nelson, 10 Ohio App. 3d 36, 460 N.E.2d 653, 654-

55 (1983) (estopping wife from denying parentage to avoid "fathershopping" and the

problem of staleness of evidence); Adoption of Young, 469 Pa. 141, 364 A.2d 1307, 1313

(1976) (invoking collateral estoppel); In re Paternity of D.L.H., 142 Wis. 2d 606, 419

N.W.2d 283, 286-87 (1987) (invoking equitable estoppel).  

¶79. In my view, the case before us today has a classic factual setting for the application

of equitable estoppel.  However, the case comes to us in a posture which prevents our doing

so.  Catherine was conceived outside of wedlock but born into the marriage.  Jane held out

Catherine as a child of the marriage for the first seven years of her life, including placing

Tom’s name on her birth certificate as the child’s father.  See Hodge, 733 P.2d at 459

(placing husband’s name on birth certificate is a representation of the fact that he is the

biological father).  Jane even held Catherine out as a child of the marriage to the chancellor

for the first year of the divorce proceedings.  See Ohning, 739 N.E.2d at 163 (equitable

estoppel is appropriate when the mother assumes a legal position contrary to the one she

previously asserted to the court).  Jane has at all times prior to admitting that Tom was not

the biological father, encouraged a father-daughter relationship between Tom and Catherine,

to the point that she recommended to the chancellor that Tom be given temporary custody

of Catherine.  See Hodge, 733 P.2d at 459-60.  
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¶80. In my view, it would be a miscarriage of justice to deny Tom the relationship he has

built with Catherine.  Tom is the only father Catherine has known, and Tom has spent the last

eight years caring for Catherine as if she was his daughter.  I cannot with all good conscious

conclude that Jane should be allowed to keep Tom away from Catherine.  The equities

simply weigh too strongly against it.  Had this case come to us absent the proof that Tom was

not the biological father, Jane would be estopped from severing the relationship with Tom.

As that remedy is not available, we must consider the second approach.    

2.  Equitable Parenthood – Parent versus Parent

¶81. Even though judicial economy would have been better served had Jane been estopped

from challenging Tom’s paternity of Catherine at an earlier point in the proceedings,

obviously we must deal with the fact that it has now been proven that Tom is not her

biological father.  Were we able to un-ring the bell, there would be no doubt that Tom was

the child’s presumed father, and no further analysis would be required.  It is well-settled law

in Mississippi that a man is presumed the natural father of a child when he was married to

the mother at the time of birth.   Baker by Williams v. Williams, 503 So. 2d 249, 253 (Miss.

1987).  This presumption applies even though the child was conceived prior to the marriage.

Id.  

¶82. However, the bell cannot be un-rung.  Further, equitable estoppel could only be used

by Tom against Jane, whereas the rest of the world still could challenge Tom’s parental

rights.  The chancellor confronted this issue by using equitable parenthood to vest Tom with

parental rights as against the rest of the world, basing his decision on the holding of the Iowa
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Supreme Court in In re Marriage of Gallagher, 539 N.W.2d 479 (Iowa 1995).  The majority

dismissed this approach, opting to apply in loco parentis, which is problematic because

application of in loco parentis has no clear limit.  The doctrine of equitable parenthood, as

it was applied by the chancellor, is more in line with United States Supreme Court precedent

and our traditions.  

¶83. The United States Supreme Court has emphasized the importance of the family unit

and granted individuals due process rights in preserving the continuation thereof.  Stanley

v. Illinois, 405 U.S. 645, 651, 92 S. Ct. 1208, 31 L. Ed. 2d 551 (1972).  The touchstone of

all child custody disputes is the best interest of the child.  Lehr. v. Robertson, 463 U.S. 248,

257, 103 S. Ct. 2985, 77 L. Ed. 2d 614 (1983); Williams, 503 So. 2d at 252.  Looking

through that lens, the right to custody of the child requires more than a biological connection.

As Justice Stewart said in his oft-quoted concurrence, “[p]arental rights do not spring full-

blown from the biological connection between parent and child. They require relationships

more enduring.” Caban v. Mohammed, 441 U.S. 380, 397, 99 S. Ct. 1760, 60 L. Ed. 2d 297

(1979) (Stewart, J., concurring). “The emotional attachments that derive from the intimacy

of daily association, and from the role it plays in ‘promot[ing] a way of life’ through the

instruction of children as well as from the fact of blood relationship” also shows the

importance of the familial relationship. Lehr, 463 U.S. at 261 (quoting Smith v.

Organization of Foster Families for Equality and Reform , 431 U.S. 816, 844, 97 S. Ct.

2094, 53 L. Ed. 2d 14 (1977)) (emphasis added).  This is a clear revelation from the United

States Supreme Court that the family unit is more than biology, rather it is a sum of its parts
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including the bond which forms between an “equitable father” and child.  In my view, there

is room in United States Supreme Court jurisprudence for the doctrine of equitable

parenthood.

¶84. There are two distinct approaches to equitable parenthood.  It is accepted that the

doctrine of equitable parenthood was born in the Michigan decision of Atkinson v. Atkinson,

160 Mich. App. 601, 408 N.W.2d 516 (1987).  See Randy A.J., 677 N.W.2d at 642.  In

Atkinson, the Michigan Court of Appeals crafted the following three-part test:

Therefore, we adopt the doctrine of "equitable parent" and find that a husband

who is not the biological father of a child born or conceived during the

marriage may be considered the natural father of that child where (1) the

husband and the child mutually acknowledge a relationship as father and child,

or the mother of the child has cooperated in the development of such a

relationship over a period of time prior to the filing of the complaint for

divorce, (2) the husband desires to have the rights afforded to a parent, and (3)

the husband is willing to take on the responsibility of paying child support.

Atkinson, 408 N.W.2d at 519.  This was modified by the Iowa Supreme Court in In re

Marriage of Gallagher where the Court held:

Applying general equitable principles, however, we believe equitable

parenthood may be established in a proper case by a father who establishes all

the following: (1) he was married to the mother when the child is conceived

and born; (2) he reasonably believes he is the child's father; (3) he establishes

a parental relationship with the child; and (4) shows that judicial recognition

of the relationship is in the child's best interest.

In re Marriage of Gallagher, 539 N.W.2d at 481.  The two tests are similar but have

markedly different permutations.  The parameters of the Atkinson test are “too indistinct,

permitting its use to create uncertainties in the law.”  Randy A.J., 677 N.W.2d at 642.  For

that reason I would agree with several of our sister states who have been unwilling to adopt
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this approach.  See Dept. of Human Services v. Chisum , 85 P.3d 860, 863 (Okla. Ct. App.

2004); Randy A.J. 677 N.W.2d at 642.

¶85. In my view, In re Marriage of Gallagher is more in step with Supreme Court

precedent and our traditions, and therefore we should adopt it in the present case.  With the

progress of science and the movement of contemporary moral values, the basic structure of

the family has shifted.  We should not apply laws that force a square peg through a round

hole, but rather we should adopt an approach that allows us to deal with changes while

remaining resolute in our protection of the most basic tenets of the family.

¶86. Upon close scrutiny, in loco parentis does not even require a stable family.  All that

is required is a willingness by the non-biologically related party to accept the child into the

household and care for it under a minimum yet undefined standard.  That fails to preserve

our traditions and refutes the Supreme Court’s desire to ensure the protection of the family

unit.  The approach taken in In re Marriage of Gallagher protects the family unit.  The first

factor preserves this State’s presumption that it is a child of the marriage by ensuring that it

was born during the marriage.   Thus the chancellor must determine, based on an objective8

standard, that the husband reasonably could have believed that it was his child, and based on

that reasonable belief, the husband established a father-child relationship.  Lastly, by

allowing a best-interest analysis, the chancellor is put in the familiar role of weighing
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competing factors to determine as a matter of fact that the child would benefit from the

continuing relationship.  

¶87. In my view, we should not apply in loco parentis to the present facts.  Although it is

too late for this Court to prevent Jane from asserting Tom’s lack of paternity, we nevertheless

should adopt the equitable parenthood doctrine and thereby turn this dispute into one

between two parents as opposed to one between a parent and a third party.   From the

chancellor’s Albright analysis it is clear that the chancellor did not abuse his discretion in

awarding custody to Tom.  In that case, applying the reasoning discussed above, this Court

would merely affirm the chancellor’s judgment and not further distort in loco parentis

analysis as was done in Pell.

DICKINSON, J. JOINS THIS OPINION.  RANDOLPH, J., JOINS THIS

OPINION IN PART.

EASLEY, JUSTICE, SPECIALLY CONCURRING:

¶88. With a single exception that I wish to write separately to address, I fully agree with

the majority’s opinion and holding in this matter.  A trier of the facts, here the chancellor,

bears the duty first to attempt to reconcile the witness’s conflicting testimony and only as a

last alternative impute perjury to the witness.  See Standard Oil Co. v. Henley, 199 Miss.

819, 25 So. 2d 400, 402 (1946).

¶89. Here, the representation by Jane that the minor child was that of the husband is

unquestionably a material fact in a custody dispute and complaint for divorce.  Likewise, the

record is clear that this is not a situation of conflicting testimony or evidence that can be

reconciled in any fashion except to say that Jane perjured herself.
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¶90. Tom filed for divorce listing the minor child as the party’s only natural child.

Throughout Tom’s complaint, he referenced the minor child as being the parties’ minor

child. Jane answered the complaint and sought a counter-claim against the husband signing

under oath an acknowledgment attached to the answer that the assertions in the answer were

“true and correct” as stated.  In the answer and counter-claim, Jane never stated that the

minor child was not Tom’s.  In fact, Jane alleged, under oath in the document filed with the

court, that the minor child was the only child born to the parties during the marriage without

any clarification as to the situation at hand.  Accordingly, Jane did not assert that the husband

was the child’s father.  Under Mississippi law, the husband is presumed to be the natural

father when a child is born in wedlock.  See Herring v. Goodson, 43 Miss. 392 (1870).  As

such, Jane held the child out as Tom’s until it appeared she might lose custody of the child.

¶91. Likewise, the chancellor entered a temporary order addressing the temporary child

support and custody. Yet, Jane remained silent as to the minor child’s true paternity.  At the

eleventh hour, Jane testified at the custody proceedings that she knew that Tom was not the

natural father.  However, Jane testified that she never informed Tom that he was not the

father.  She allowed Tom to rear the child and believe that he was the natural father since and

before the parties married in 1996.

¶92. Jane’s testimony provided that she was approximately four months pregnant at the

time they were married.  Tom believed that he was the father at the time they married.  Tom

was present at the child’s birth and participated in the child’s life.  Tom was listed as the

father on the birth certificate.  Never did Jane indicate that another man was the natural
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father until almost a year into the divorce proceedings.  However, Jane testified at the

custody proceeding that Tom was not the child’s father and named another man, Nick

Harrison, as the child’s likely father.  This clearly amounted to an attempt to defeat Tom’s

claim for custody.

¶93. Furthermore, despite Jane’s assertion that Tom was not the minor child’s natural

father, Harrison testified that he did not recall having sexual relations with Jane during the

fall of 1995, when the minor child would have been conceived.  This testimony contradicts

Jane’s assertions that she had sex with Harrison during the time period of conception.

Harrison further testified that he had no plans to determine if he was the natural father, and

he had no plans on developing a relationship with the minor child even if he were determined

to be her natural father.

¶94. Here, the assertions do not amount to an innocent mistake.  As I believe that this

amounts to perjury, the chancellor should have reported Jane to the district attorney’s office

for investigation regarding perjury.  All judges who are confronted with obvious perjury have

a duty to refer these matters to the prosecuting authorities for investigation.  No party should

ever be allowed to use a child as a pawn in custody matters or any other proceedings.  Here,

the mother acted without any regard for the best interest of the minor child. Otherwise, I fully

concur with the excellent analysis provided by the majority in this case.

RANDOLPH, J., JOINS THIS OPINION IN PART.

RANDOLPH, JUSTICE, SPECIALLY CONCURRING:
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¶95. I fully concur with the majority’s excellent analysis of Parts II through V.

Additionally, I concur in the majority’s result as to Part I, but I feel compelled to join

Presiding Justice Cobb’s specially concurring opinion in part, as it would adopt the equitable

parenthood doctrine as espoused in In re Marriage of Gallagher, 539 N.W.2d 479 (Iowa

1995). The doctrine offers a sound and reasoned approach to protect the child’s best interest

and the interest of the unwitting parent, who has been victimized by the dalliances of their

spouse.   

DICKINSON, J., JOINS THIS OPINION.  COBB, P.J., JOINS THIS OPINION

IN PART.
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